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SS9 / ORDER

PER S. S. GODARA, JM:

This assessee’s appeal for assessment year 2010-11 arises
against the CIT(A)-5, Pune’s order dated 04.10.2019 passed in case
no.PN/CIT(A)-5/ITO, Ward 12(4), Pune/10281/2017-18 involving
proceedings u/s 143(3) r.w.s. 147 of the Income Tax Act, 1961; in
short “the Act”.

Heard both the parties. Case file perused.

2. The assessee’s sole substantive grievance raised in the instant
appeal challenges section 68/69A addition of Rs.24,28,290/-

representing alleges unexplained cash credit. There is hardly in
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dispute that the assessee had made cash deposits of Rs.35.60 lakhs
which stood added u/s 68 of the Act in the course of assessment
framed herein on 19.12.2017. The CIT(A)’s findings in para 5.6
have admittedly accepted the assessee’s case that section 68 would
not be applicable once there are no books of accounts but the bank
passbook only in his case. The learned lower appellate authority
holds that the impugned addition has to be made u/s 69A of the Act
thereby exercising the alleged co-terminus powers.
This leaves the assessee’s aggrieved.
3. I have given my thoughtful consideration to vehement rival
contentions and find merit in assessee’s arguments. This is for the
reason that once the CIT(A) has disagreed with section 68 addition,
the very addition be made under a different head runs contrary to
the settled contours of his lower appellate jurisdiction as held in CIT
vs. Shapoorji Pallonji Mistry (1962) 44 ITR 891 (SC), CIT wvs.
Union Tyers (1990) 240 ITR 556 (Delhi) and CIT vs. M/s. Sadari
Lal & Company (2001) 251 ITR 864 (Delhi). I therefore delete the
impugned section 69A addition for this precise reason alone.
All other pleadings on merits are rendered academic.

4.  Delay of 101 days in filing of the instant appeal attributable to
various communication gaps and outbreak of Covid-19 Pandemic at

its initial stage, stands condoned.
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5.  This assessee’s appeal is allowed in above terms.

Order pronounced on this 27" day of July, 2022.

Sd/-
(S. S. GODARA)
JUDICIAL MEMBER
9 / Pune; &9 / Dated : 27t July, 2022.
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